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WELCOME TO THE SECOND
NEWSLETTER FOR 2017
Our newsletter is issued to you quarterly to ensure that you can be kept up to
date with employment issues. We offer helpful hints on how to handle situations
within the workplace, but never be afraid to give us a call for both guidance and
support. All newsletters are on the website www.workmattershr.co.uk ensuring
easy access to current information just click on the newsletter you wish to view.
This Quarter the focus is on the changes in
law which will affect your business during
the next quarter.
We focus on changes to statutory payments,
redundancy payments and the increase in
tribunal awards. We summarise the awards
made by Tribunals in 2016.

We think you’ll find the articles interesting.
Please call us on 01442 870742 to discuss any
of these articles and see how we can help you
and your business more effectively in the field
of Human Resources. Alternatively have a look
at our website www.workmattershr.co.uk
and email us from there or on
carolinebrode@gmail.com.

Our helpful tip this month is giving you
information about your workers; are they
employees or are they self-employed – a big
question in the flexible working market.

If you would prefer not to receive any future
newsletters from Work Matters (HR) Ltd, please
reply to this email with ‘unsubscribe’ in the title
and we will remove you from our list - thank you.
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CHANGES IN THE LAW
Statutory Payment for Maternity, Adoption
and Paternity and Sick pay
• Statutory sick pay (SSP)
The rate of pay will be £89.35 p.w
• Statutory maternity pay
90% of the woman’s average weekly
earnings (AWE) for the first six weeks of the maternity pay
period followed by the lower of 90% of average weekly
earnings or £140.98 p.w. for the remainder

The National Living Wage
A compulsory National Living Wage has now been introduced.
Its first increase is on 1 April 2017 for all working people aged 25
and over, and will increase to £7.50 per hour. The current National
Minimum Wage for those under the age of 25 will continue to apply.

Redundancy Pay and Tribunal Awards
The maximum amount of statutory redundancy pay and the limit
on the amount employment tribunals can award for unfair dismissal
increase from 6 April 2017.

• Statutory adoption pay
Where the child is placed for adoption 90%
of AWE for the first six weeks of the adoption pay period,
followed by the lower of 90% of AWE or £1340.98p.w

Employers that dismiss employees for redundancy must pay those with
two years’ service or more an amount based on the employee’s weekly
pay, length of service and age.

• Ordinary statutory paternity pay
The lower of 90% of AWE or £140.98 p.w

The weekly pay is subject to a maximum amount. From 6 April 2017,
this is £489 which is an increase of £10 from £479. This means that the
top award of statutory redundancy pay also increases to £14,670.

To be entitled to these statutory payments, the employee’s average
earnings must be equal to or more than the lower earnings limit.
The lower earnings limit is increasing from £112 to £113 in April 2017.

RECENT CASE LAW OF
INTEREST AND THE HIGHEST
AWARDS MADE IN 2016
The Ministry of Justice has published its annual employment
tribunal award statistics and concluded that tribunal fees had
“an unacceptable impact on access to justice”, recommending
that they be substantially reduced. The statistics show that the
number of tribunal applications has risen for the first time since
fees have been introduced.
In the year 1 April 2015 to 31st March 2016, a total of 83,031 tribunal
applications were made. This compares to 61,308 the previous year,
105,803 in 2013/14 and 191,541 claims in 2012/13 which was the last
full year prior to fees being introduced. It is not immediately clear why
there has been an increase in the number of claims raised in tribunals.
ACAS have stated that of approximately 92,000 early conciliation
notifications that they received, only 19% progressed to a tribunal
claim. However, only 16% were settled via a COT3 settlement and the
reasons why the remaining 65% did not progress to tribunal is not
clear and may well have been impacted upon by tribunal fees. It is of
note that the number of ET1 notifications received by ACAS in the year
2015/16 increased from the previous year, something that is reflected
in the annual tribunal figures.
The results of a post implementation review of the introduction of
the fees by the Ministry of Justice is still awaited, and Unison's appeal
against the Court of Appeal‘s decision to dismiss their challenge to
the introduction of fees, is due to be heard by the Supreme Court on
7 and 8 December 2016. The outcome of both of these, as well as the
recommendations of the Justice Committee, will likely impact on the
level of fees that may be charged in the future.

The maximum compensatory award for unfair dismissal is also increasing
to £80,541. The rise in the unfair dismissal award applies to terminations
after 6 April 2017.

The highest sum awarded in a tribunal claim was £1,762,130 and was
awarded in a sex discrimination claim. High awards were also made
in disability discrimination claims however the maximum awards
for race and age discrimination were considerably lower than the
previous year. Unlike most unfair dismissal claims, discrimination
claims are not subject to a statutory cap and can include awards for
injury to feelings. That said, the highest award for an unfair dismissal
claim was £470,865 which will have involved an unfair dismissal claim
where the statutory cap did not apply. The average award for unfair
dismissal was £13,851, up by about £1,500 on the previous year.
The number of costs awards made by the Tribunal in 2015/16
followed the pattern begun last year and reduced from 870 in
2014/15 to 658 in 2015/16. Looking at these figure in more detail one
emerging pattern is that more awards were made to Claimants than
Respondents. This is the second year in a row this has been the case
whereas historically significantly more costs awards were made in
favour of Respondents than Claimants.
The maximum costs award made was £102,967 but the median
award remained at £1000 for the third year in a row.
Maximum, Median and Average Awards for Unfair Dismissal
and Discrimination 2015/16.

Unfair Dismissal
Sex Discrimination

Maximum
award

Median
award

Average
award

£470,865

£7,332

£13,851

£1,762,130

£13,500

£85,622

Race Discrimination

£43,735

£13,760

£14,185

Disability Discrimination

£257,127

£11,309

£21,729

Age Discrimination

£16,263

£8,417

£9,025

Religious Discrimination

£45,490

£16,174

£19,647

Sexual Orientation Discrimination

£20,192

£20,192

£20,192
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SELF-EMPLOYMENT
Are your staff employees or self employed?
Don’t get caught out as some large profile companies have come under the
spot light in the last 12 months to determine the status of their workers.
Make sure you get it right and ensure you use the correct contracts.

• they’re responsible for fixing any unsatisfactory work in their own time
• their employer agrees a fixed price for their work - it doesn’t depend
on how long the job takes to finish
• they use their own money to buy business assets, cover running costs,
and provide tools and equipment for their work

A person is generally classed as a ‘worker’ if:

• they can work for more than one client

• they have a contract or other arrangement to do work or services
personally for a reward (your contract doesn’t have to be written)

If someone’s employment status for PAYE still isn’t clear, you can use
HMRC’s Employment Status Indicator or call HMRC.

• their reward is for money or a benefit in kind, for example the
promise of a contract or future work
• they only have a limited right to send someone else to do the
work (subcontract)
• they have to turn up for work even if they don’t want to
• their employer has to have work for them to do as long as the
contract or arrangement lasts
• they aren’t doing the work as part of their own limited company in
an arrangement where the ‘employer’ is actually a customer or client
A person is self-employed if they run their business for themselves and
take responsibility for its success or failure.
Self-employed workers aren’t paid through PAYE, and they don’t have
the employment rights and responsibilities of employees.
Someone can be both employed and self-employed at the same time,
for example if they work for an employer during the day and run their
own business in the evenings.

There are special rules for businesses supplying workers, for example
an employment agency.
Checking their employment rights
Someone is probably self-employed and doesn’t have the rights
of an employee if they’re exempt from PAYE and most of the following
are also true:
• they put in bids or give quotes to get work
• they’re not under direct supervision when working
• they submit invoices for the work they’ve done
• they’re responsible for paying their own National Insurance and tax
• they don’t get holiday or sick pay when they’re not working
• they operate under a contract (sometimes known as a ‘contract
for services’ or ‘consultancy agreement’) that uses terms like
‘self-employed’, ‘consultant’ or an ‘independent contractor’

Employment rights
Employment law doesn’t cover self-employed people in most cases
because they are their own boss.
However, if a person is self-employed:
• they still have protection for their health and safety and, in some cases,
protection against discrimination
• their rights and responsibilities are set out by the terms of the contract
they have with their client
Working out if someone is self-employed
HM Revenue and Customs (HMRC) may regard someone as self-employed
for tax purposes even if they have a different status in employment law.
Employers should check if a worker is self-employed in:
• tax law - whether they’re exempt from PAYE
• employment law - whether they have an employee’s rights
Individuals and their employers may have to pay unpaid tax and penalties,
or lose entitlement to benefits, if their employment status is wrong.
Checking if they’re exempt from PAYE
Someone is probably self-employed and shouldn’t be paid through PAYE
if most of the following are true:
• they’re in business for themselves, are responsible for the success
or failure of their business and can make a loss or a profit
• they can decide what work they do and when, where or how to do it
• they can hire someone else to do the work
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Tribunal judge Joanna Wade called CitySprint’s contractual arrangements
“contorted”, “indecipherable” and “window dressing”.
She added: “It is CitySprint which has the power to regulate the amount of
work available, and it keeps its couriers busy by limiting the size of the fleet.
“This gets to the heart of the inequality of bargaining power present in this
relationship, and shows that this is not a commercial venture between two
corporate entities, as claimed by CitySprint.”
CitySprint said: “This case has demonstrated that there is still widespread
confusion regarding this area of law, which is why we are calling on the
Government to provide better support and help for businesses across the
UK who could be similarly affected.”
Dewhurst said she was “delighted” with the tribunal decision “as it has set
a legal and moral precedent that others can use to make similar claims”.
Jon Katona, vice president of the Independent Workers’ Union of Great
Britain, which supported Dewhurst’s claim, said: “This is a huge victory for
couriers, and workers everywhere who have been asked to sign their rights
away for a job.
“It’s a warning to other companies that masquerading as a non-employer,
or as a go-between for independent businessmen is over. You’re going
to have to give your workforce the rights and protections owed to them
according to the true working relationship, or we will come after you.”
CitySprint has not confirmed whether or not it will appeal the decision,
but said it was reviewing the ruling “in detail”.
There are also a number of other outstanding legal challenges with
courier companies including Addison Lee, Excel and eCourier.

Current cases dealing with the issues of
workers being employees or self employed
Aslam and others v Uber BV and others (EAT)
The employment tribunal decided without hesitation that Uber drivers are
workers rather than self-employed, meaning that they are entitled to receive
the national minimum wage and paid annual leave.
The drivers’ claims are being seen as a test case for the employment status
of individuals engaged in non-traditional ways by companies operating in
the gig economy.
The issue is now expected to go to the Employment Appeal Tribunal (EAT).
There are similar claims pending against the likes of Excel, Addison Lee,
eCourier and Hermes.
Dewhurst v CitySprint UK Ltd
A tribunal has found that a CitySprint bicycle courier should be classed
as a worker, rather than self employed.
This judgment in Dewhurst v CitySprint UK Ltd could have far-reaching
implications for so-called “gig economy” employers that claim their workers
undertake services on a self-employed basis and that they effectively run
their own businesses.

Thank you for taking the time to read
our Newsletter which I hope you
found informative.
An e-newsletter will be sent on a quarterly basis to
help keep you up to date with current legislation
changes, as well as giving you some helpful hints
and tips to help your business run smoothly.
A copy of the Newsletter is also available on our
website www.workmattershr.co.uk

The tribunal, found that Maggie Dewhurst should be entitled to basic
employment rights such as holiday pay, sick pay and the national
living wage.

In the meantime please contact us if we can
be of service to you or your company.

She has worked for CitySprint for the past two years, during which time she
has been classed as an independent contractor, despite her role being more
like that of a worker.

Have an enjoyable quarter and we look forward
to issuing you with our next newsletter in the
early part of July 2017.

She told the tribunal: “We spend all day being told what to do, when to
do it and how to do it. We’re under their control.”
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