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  WELCOME TO THE FIRST  
NEWSLETTER FOR 2017

Our newsletter is issued to you quarterly to ensure that you can be kept 
up to date with employment issues. We will offer helpful hints on how to 
handle situations within the workplace, but never be afraid to give us a 
call for both guidance and support.

Firstly we look at the changes in law which may affect your business 
during 2017. 

This month we have given you some information 
on tribunal cases and information which may 
affect your businesses in the future but also help 
show you how Tribunals can change the way you 
operate and monitor your employees.

We think you’ll find the articles very interesting. 
Please call us on 01442 870742 to discuss any  
of these articles and see how we can help you 
and your business more effectively in the field  
of Human Resources.  

Alternatively have a look at our website 
www.workmattershr.co.uk and email us  
from there or on carolinebrode@gmail.com. 

If you would prefer not to receive any future 
newsletters from Work Matters (HR) Ltd, please 
reply to this email with ‘unsubscribe’ in the title 
and we will remove you from our list – thank you. 
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April 2017
Apprenticeship levy due to take effect. 

There is to be levy on large employers to fund 3 million additional 
apprenticeships over the next five years. In November the government 
published its response to a consultation on the levy and announced  
in the Chancellor’s autumn statement that the rate for the levy will be  
0.5 per cent of an employer’s pay bill. Only employers with pay bills over  
£3 million (estimated by the government to be less than 2 per cent of  
all employers) will pay it.

Legislation covering the levy will be included in the Finance Bill 2016  
and is due to take effect in April 2017.

On 23 June the UK voted in the EU Referendum to leave the European 
Union. While it’s not clear yet how, when or what amendments will  
be made to workplace law, it is possible to predict those areas that  
are the most likely to change.

Withdrawal process

The process for leaving will be triggered by a ‘withdrawal notice’ 
(Article 50). The UK has a maximum of two years in which to negotiate 
the terms of its withdrawal, which then has to be ratified by the UK 
Parliament. The UK’s exit does not mean that all EU-derived law will 
disappear overnight. Which laws are then altered will depend on those 
withdrawal terms, and the political will of the government in power, 
but most would need to be individually repealed or reformed.

The following areas could see change.

Immigration: free movement

Following the vote, the EU said the UK must continue to allow the  
free movement of EU workers if it wanted to trade with member  
states after its withdrawal. UK politicians have suggested that a  
points-based system could be used to govern EU migrants coming  
to the UK in the future.

The government has recently stated that it expects the legal status  
of EU nationals here, and UK nationals in member states, to be 
“properly protected” as a result of negotiations to leave the EU 
and that until the UK’s exit, there will be no change to the existing 
operation of the EU’s free movement rules. These rules do not require 
EU nationals to register for any documentation, and the statement 
confirms that EU nationals automatically have permanent residence 
rights after five years in the UK, and have the option of applying for 
British citizenship after six years here.

Holidays/working time: opt outs

The UK’s statutory paid holidays (5.6 weeks) go beyond the EU 
minimum (20 days) and are unlikely to be repealed, but the 
government may wish to amend the rules on calculating holiday  
pay and on opting out of the 48-week.

Equality: compensation cap

We may see a cap put on discrimination compensation but many 
equality laws (for example, those on sex, race and disability, and  
on equal pay) predate the UK joining the EU and are unlikely to  
be repealed.

A typical workers: employment rights

Protection for agency, part-time, and fixed-term workers derives  
from the EU, and the UK may wish to trim back the existing rules.

Transfer of Undertakings (TUPE)

The UK’s transfer regulations exceed the requirements of the  
EU directive by including ‘service provision changes’. The block  
on harmonising terms and conditions following a TUPE transfer  
(which originates in EU case law) may come under scrutiny.

Data protection: new rules

The EU General Data Protection Regulations 2016 have to be 
implemented in the UK by May 2018. Even if withdrawal is complete 
by that time, the UK will still need to comply with cross-border data 
protection laws if it wishes to keep its EU trading partners.

BREXIT WHAT WILL IT MEAN 
FOR EMPLOYERS?

WHAT IS BEING CONSIDERED IN 2017
September 2017
30 hours free childcare becomes available for 3 and 4 year-olds in  
working families. 

The government is planning to double the number of hours of free 
childcare for 3 and 4 year-olds in working families from the current  
15 hours to 30 hours from September 2017. Pilot programmes in some 
areas will offer 30 hours of free childcare from September 2016.

30 April 2018
First gender pay gap reports to be published by organisations with  
250 or more employees.

April 2018
Tax changes to termination payments due to take effect.



Aslam v Uber – Employee or Self Employed?
An employment tribunal has held that drivers engaged by Uber were not 
self-employed contractors, but fell squarely within the legal definition 
of ‘worker’ under of the Employment Rights Act 1996, the Working Time 
Regulations 1998 and the National Minimum Wage Act 1998.

Certain employment rights only apply to employees, such as the right not 
to be unfairly dismissed and the right to a redundancy payment. However, 
‘workers’ are also entitled to some rights, including paid holidays and the 
national minimum wage. Self-employed contractors are not entitled to  
any employment rights.

Tribunal

The tribunal decided the drivers were workers, and legally entitled to the 
minimum wage, paid holidays, and whistleblower protection. The tribunal 
expressly stated that it could be possible for an organisation to operate 
in the way that Uber contended (so that the drivers were not workers), 
but on an analysis of the detail of the company’s operation, statements 
and systems, it decided these drivers were workers. The fact that they did 
not know their passengers’ identities, picked them up to take them to an 
initially unknown destination, and received payment at a fee calculated  
by and paid to Uber, all showed there was no genuine contract between 
the driver and the passenger.

The tribunal was unimpressed by the lengths the company went to in 
its documents to suggest there was no working engagement and that 
it just gave drivers business opportunities, when in simple terms it ran a 
transportation business for which the drivers worked. Terminology such  
as ‘rider experience’, preserving the integrity of the platform, log-off 
penalties and deactivation, did not did not stop the drivers from being  
the company’s workers in the tribunal’s view (particularly when the 
respective bargaining power of the organisation and the drivers was  
taken into account).

British Gas v Lock – Holiday pay: calculating pay
Court of Appeal – October 2016

Here the Court of Appeal held that commission based on results must be 
included when calculating holiday pay, confirming earlier decisions of the 
CJEU, an employment tribunal and the EAT.

Lock was a sales consultant whose remuneration was made up of fixed 
basic salary and commission, based on sales achieved. His commission was 
variable, paid weeks or months later, amounted to a monthly average of 
£1,912.67, and represented over 60 per cent of his earnings. His holiday pay 
was made up of his basic salary plus any commission from previous sales 
that became payable at that time. He was unable to generate commission 
while on holiday as he could not make any new sales, or progress potential 
sales leads. 

His tribunal claim concerned a holiday period between 19 December 2011 
and 3 January 2012. He maintained the failure to include an element for 
commission in his holiday pay for this time was an unauthorised deduction 
from wages amounting to £1,500. 

Tribunal

When the employment tribunal referred the case to the CJEU for a 
preliminary ruling, the European court ruled Lock was entitled to receive 
‘notional’ commission in his holiday pay as it was intrinsically linked 
to the performance of his contractual duties and part of his ‘normal 
remuneration’ – otherwise workers might be deterred from taking holiday 
by the financial disadvantage that followed from not being able to earn 
commission during that time. The decision only applied to the four  
weeks’ holiday entitlement under the European working time directive, 
and not the additional 1.6 weeks provided by the UK’s Working Time 
Regulations 1998. 

When the case returned to the UK, the employment tribunal decided that 
parliament had intended the regulations to comply with the directive, so 
it was necessary to imply words into the UK regulations in order to comply 
with the European court’s decision. 
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TRIBUNAL CASES WITH INTERESTING 
OUTCOMES FROM 2016
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Employment Appeal Tribunal

The employer appealed, arguing that the UK regulations require holiday 
pay to be calculated by reference to ‘a week’s pay’ and the Employment 
Rights Act 1996 sets out how this should calculated. Lock’s remuneration 
did not vary with the amount of work done (only with the sales he 
achieved) and both the Act and case law had established that commission 
based purely on success or results is not included in ‘a week’s pay’  
for workers who have normal working hours. 

The EAT disagreed and upheld the employment tribunal’s decision.  
The employer appealed again. 

Court of Appeal

The Court of Appeal has now held that holiday pay must include an 
element representative of results-based commission because the UK’s 
regulations “were enacted solely and deliberately for the purpose of 
implementing the requirements of the directive”.

Edwards v Bramble Foods Ltd – Applying 
alternative sanctions to employees may not  
make a dismissal unfair
Fair dismissal for refusal to work Christmas overtime

Hampers and similar food gifts are big business at Christmas. The company 
in this case generates one third of its total annual turnover in the eight 
weeks from mid-September onwards.

An employment tribunal held that a food company employee was fairly 
dismissed after she refused to do overtime in the run-up to Christmas and 
complained about being asked to work extra hours, causing discontent 
among colleagues. 

In Edwards v Bramble Foods Ltd, the tribunal held that an employer fairly 
dismissed an employee who refused to do overtime and whose protests 
at being asked to do so threatened to disrupt the business. A small food 
company’s busiest period is the eight weeks from mid-September, when it 
produces and packs goods such as gifts and hampers for Christmas.

Employees’ contracts of employment include a clause requiring them to 
work extra hours when the business requires. The company decided to 
formalise its overtime arrangements, which involved asking employees 
to choose between four and eight Saturday mornings they could work in 
September and October.

While the rest of the workforce agreed to work some Saturdays, Mrs 
Edwards refused to work on Saturday mornings. Management had a 
number of “informal chats” with her to explain that, by sharing the 
workload fairly, the company would be able to meet the demands of  
the Christmas period.

Mrs Edwards continued to refuse, stating that she spent Saturday 
mornings with her husband.

She was dismissed following a number of complaints from colleagues 
about her behaviour, which included that she had mocked those who  
had agreed to Saturday overtime (for example by boasting that she  
would be having a lie in on Saturdays).

Dismissal for overtime refusal: the tribunal’s view

“…she [the claimant] had been given a contract of employment which 
said that she may be ‘required’ to work additional hours and she had 
no legitimate reason for refusing what she accepts was a reasonable 
management instruction. She just didn’t want to do the work it seems.

The consequences for the respondent had the claimant not been dismissed 
might have been disastrous. The respondent had been extraordinarily 
patient… Dismissal was unarguably within the range of reasonable 
responses to a very difficult situation…”

A key reason for her dismissal was the employer’s belief that a number  
of other employees would withdraw their agreement to work overtime  
if Mrs Edwards was excused.

The employer was convinced that her behaviour was having an adverse 
effect on the workforce and that discontent was spreading. It saw her 
actions as a growing threat to its ability to fulfil orders.

Mrs Edwards claimed unfair dismissal

The tribunal accepted that there were a number of minor flaws in the 
employer’s procedure. Despite this, the employment tribunal had no 
doubt that dismissal was within the range of reasonable responses.

The tribunal found that it was reasonable for the employer to require  
Mrs Edwards to do some overtime and she had no legitimate reason  
for refusing.

The consequences for the employer of not dismissing her could have  
been “disastrous”.
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Baker v Abellio London Ltd – Dismissal of 
employee with no evidence of right to work  
in UK was fair
In Baker v Abellio London Ltd, the tribunal held that the employer 
fairly dismissed an employee who failed to produce evidence of his 
right to work in the UK.

During checks on immigration status, a bus company asked Mr Baker  
to provide evidence of his right to work in the UK.

Mr Baker, who was born in Jamaica but has lived in the UK since 
childhood, has the right of abode (the right to live indefinitely) in the 
UK. However, his Jamaican passport had expired and he had no other 
evidence of his right to work in the UK. The employer lent £350 to Mr 
Baker to cover the cost of obtaining a valid Jamaican passport and an 
endorsement in the passport confirming his right to work in the UK.

The claimant applied for a passport, but not the endorsement.  
The employer received advice from the Home Office that the  
passport alone, without an endorsement, was not sufficient  
evidence of the right to work.

The employer wrote to the claimant asking him to obtain the 
endorsement as evidence of his indefinite leave to remain in the  
UK. However, Mr Baker did not provide the evidence and did not  
attend a meeting arranged by the employer to discuss the situation,  
including the risk of dismissal.

The employer dismissed Mr Baker for not providing proof of his right  
to work in the UK. Mr Baker’s appeal against dismissal was rejected.

Mr Baker claimed unfair dismissal in the employment tribunal.

While the tribunal expressed its sympathy for Mr Baker, it concluded 
that the employer was correct to require evidence of his immigration 
status. Without that evidence, the employer was left with no option 
but to dismiss Mr Baker, despite his legal right to be in the UK.

In finding the dismissal to be fair, the tribunal accepted that the 
employer had followed a satisfactory procedure. The employer had:

• Proof of right to work in UK

• Documentation for indefinite right to work in UK (list A)

• Documentation for limited right to work in UK (list B)

 • investigated Mr Baker’s immigration status;
 •  explained verbally and in writing to him what evidence  

he had to produce;
 • warned him of the risk of dismissal;
 • provided him with a loan to cover the costs;
 • given him opportunities to obtain proof; and
 • allowed him to appeal against his dismissal.

Dismissal over evidence of right to work: tribunal’s view

“As the claimant is not British, but Jamaican, his passport is not…
sufficient evidence that he can work, nor is his birth certificate. It is 
not in dispute that he has the right of abode… but he has to provide 
evidence… in the form of an endorsement in his passport…”

If… the employer does not obtain that evidence… it could be fined 
up to £20,000 and/or face criminal liability. There are no allowances 
made… for someone who is lawfully in the UK.”

Thank you for taking the time to read 
our Newsletter which I hope you found 
informative. 

An e-newsletter will be sent on a quarterly basis to 
help keep you up to date with current legislation 
changes, as well as giving you some helpful hints 
and tips to help your business run smoothly.

A copy of the Newsletter is also available on our 
website www.workmattershr.co.uk 

In the meantime please contact us if we can be of 
service to you or your company.

Have an enjoyable quarter and we look forward to 
issuing you with our next newsletter in the early part  
of April 2017.


