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WELCOME TO THE FIRST
NEWSLETTER FOR 2016
Our newsletter is issued to you quarterly to ensure that you can be kept up
to date with employment issues. We will offer helpful hints on how to handle
situations within the workplace, but never be afraid to give us a call for both
guidance and support.
Firstly we look at the changes in law which may
affect your business during 2016.
This month we have given you some information
on tribunal cases and information which may
affect your businesses in the future but also help
show you how Tribunals can change the way you
operate and monitor your employees.
We think you’ll find the articles very interesting.
Please call us on 01442 870742 to discuss any of
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these articles and see how we can help you
and your business more effectively in the field
of Human Resources. Alternatively have a
look at our website www.workmattershr.co.uk
and email us from there or on
info@workmattershr.co.uk.
If you would prefer not to receive any future
newsletters from Work Matters (HR) Ltd, please
reply to this email with ‘unsubscribe’ in the title
and we will remove you from our list - thank you.
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What is being considered in 2016
11 January 2016
Zero hours employees and workers gain protection rights against
employers trying to exercise exclusivity clauses.
Will give zero hours employees the right not to be unfairly dismissed,
and zero hours employees and workers the right not to be subjected to
detrimental treatment, for failing to comply with an exclusivity clause.

1 April 2016
Prospective enforcement date of a cap on public sector exit payments.
The government is planning to cap public sector exit payments at £95,000
under the Small Business, Enterprise and Employment Act 2015. The cap
will apply to lump sums (including redundancy payments), the cost to
the employer of funding early access to unreduced pensions, and other
non-financial benefits such as additional paid leave.
The state will also be given the power to ‘claw back’ termination payments
to public sector executives returning to the same area of work within a
short period of time.

6 April 2016
‘National Living Wage’ (NLW) will be introduced for workers aged
25 and over. A 50p premium will be added to the existing National
Minimum Wage.
From 6 April 2016 a new mandatory ‘National living wage’ (NLW) will apply
to workers aged 25 and over. It is expected to come in to law through
an amendment to the National Minimum Wage Regulations 2015. The
first national living wage will be set at £7.20 (this is the current over-21
national minimum wage rate of £6.70 plus a premium of 50p) and will run
alongside the other National Minimum Wage (NMW) rates. The government
expects the NLW rate to rise to over £9 by 2020.
The Low Pay Commission, which advises the government on the NMW rate,
has been asked to also recommend appropriate levels for the NLW. A policy
paper explaining the National Living Wage with information on the rates is
available on the Government’s website.
Regulations are to be introduced under the Small Business, Enterprise and
Employment Act 2015 to increase the penalty for underpayment of the
NMW. Employers paying below the minimum wage currently face a fine
equal to 100 per cent of the underpayment owed to each worker, but this
will double to 200 per cent of the arrears owed if the debt is not cleared
within 14 days. The maximum penalty will remain at the rate of £20,000
per worker (previously the entire fine was capped at £20,000).

Jan - June 2016
Gender pay gap reporting draft regulations.
The publication of equal pay audits is to become compulsory for private
sector and voluntary organisations (public sector bodies are likely to be
exempt) employing 250 or more under the Small Business, Enterprise
and Employment Act 2015.
A consultation on ‘Closing the gender pay gap’ closed on 6 September
2015. It asked:

• whether variable pay (bonuses, overtime and so on) should be included
• the frequency of reports (annually, every two years, every three years)
• whether the requirement should be phased in by size of organisation
• what support employers need for the task.
Regulations are likely to be made in the first half of 2016 but enforcement
may be delayed.

Jan - June 2016
Consultation expected on extension of shared parental leave and pay to
working grandparents.
The government is planning to extend shared parental leave and pay to
working grandparents, with the aim of increasing flexibility and choice for
working parents, and to help support the costs of childcare during the first
year of a child’s life. There will be a consultation on the details on how the
extension will work in the first half of 2016, with the aim of implementing
the policy by 2018.

October 2016
Earliest likely implementation date for measures in the Immigration Bill
2015-16.
Four separate bills have to been introduced on the subject of immigration
and illegal working: the Foreign National Offenders Bill 2015-16, the Illegal
Immigrants Bill 2015-16, the UK Borders Control Bill 2015-16 and the
Immigration Bill 2015-16. Enforcement is not expected until October 2016
at the earliest.
The Immigration Bill:

• where the report should be published

• extends the existing criminal offence of an employer ‘knowingly’
employing an illegal migrant to having ‘reasonable cause to believe’
an employee is an illegal worker

• whether the report should just show pay differences between men and
women, or also compare full- and part-timers, or job grade and type

• raises the sentence for knowingly employing an illegal worker from
two to five years’ in prison
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• creates a new offence of illegal working, so illegal workers assets
can be seized
• provide the power to introduce an ‘immigration skills charge’
on employers sponsoring workers from outside Europe

published its response to a consultation on the levy and announced
in the Chancellor’s autumn statement that the rate for the levy will be
0.5 per cent of an employer’s pay bill. Only employers with pay bills over
£3 million (estimated by the government to be less than 2 per cent of
all employers) will pay it.

• introduces a new requirement for public sector workers in
customer-facing roles to speak fluent English

Legislation covering the levy will be included in the Finance Bill 2016
and is due to take effect in April 2017.

• creates a new role of Director of Labour Market Enforcement.

September 2017

New Rates for National Minimum Wage

30 hours free childcare becomes available for 3 and 4 year-olds in
working families.

April 2017
Apprenticeship levy due to take effect.
There is to be levy on large employers to fund 3 million additional
apprenticeships over the next five years. In November the government

The government is planning to double the number of hours of free
childcare for 3 and 4 year-olds in working families from the current
15 hours to 30 hours from September 2017. Pilot programmes in some
areas will offer 30 hours of free childcare from September 2016.

TRIBUNAL CASES WITH INTERESTING
OUTCOMES FROM 2015
Lock v British Gas judgment could provide
clarity but may be appealed again
An answer in the long running saga on whether commission should
be included in holiday pay came a step closer recently when the
Employment Appeal Tribunal (EAT) heard an appeal in the case
Lock v British Gas Trading. The judgment is expected early in 2016.
Lock was paid commission on the sales he made. While on holiday,
he received his basic pay plus any commission earned before his leave.
However, being on holiday meant he could not generate sales so his
commission payments reduced in the period following his time away.
He claimed that under the Working Time Regulations 1998 his pay
accumulating during annual leave should be his basic salary plus a
sum representing the amount of commission he would have earned
had he been at work.

take their annual leave entitlement, as there are important health
and safety reasons for taking rest. Any disincentive to take leave
(such as losing commission or overtime pay) could, therefore, be
open to challenge. The difficulty for employers is knowing how far
this principle should be stretched in practice.
Many other issues still remain unresolved, including whether
voluntary overtime and bonuses must be taken into account
in holiday pay calculations. What the correct reference period
should be for calculating such payments is also uncertain.

The employment tribunal referred the case to the Court of Justice
of the European Union which held that the working time directive,
on which the UK’s regulations are based, requires commission to be
included when calculating holiday pay. The employment tribunal duly
inserted wording into the regulations to make them compatible with
the directive, meaning that commission and similar payments must
be included in holiday pay calculations.
In reaching this decision, the tribunal relied on the EAT judgment in the
case Bear Scotland v Fulton, in which it was held that non-guaranteed
overtime payments should be taken into account when calculating
holiday pay. British Gas appealed, arguing that commission and
overtime are dealt with under different provisions, and should not
be treated in the same way as guaranteed overtime when calculating
holiday pay.
The reasoning behind the original Lock decision (and similar cases) is
that the EU working time directive is intended to encourage workers to

Work Matters (HR) Ltd Amberley, 18 Oakwood, Berkhamsted, Herts HP4 3NQ
T 01442 870742 M 07711 613153 E info@workmattershr.co.uk W www.workmattershr.co.uk

NEWSMATTERS

January 2016
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Dismissals for gross misconduct will only be fair if the employer:
• believes the employee is guilty of gross misconduct
• has reasonable grounds for believing this is the case
• has carried out as much investigation as was reasonable in
the circumstances at the time it formed that belief.
Jones was employed as a collections officer from February 2006 until
December 2013. He attended a work event at Chester Racecourse
in November of that year with his colleagues. Prior to the event, the
employer explained this was a work event and that normal standards
of conduct and behaviour would apply. Jones and a colleague had
been drinking before the event and had been engaged in conduct
originally described as “banter”.
At one point in the evening, Jones had his arms around the colleague’s
sister, who was also attending the event, and when the colleague
spotted this, he kneed Jones in the leg, who responded by punching
him in the face. Later that night, while Jones was at a club with other
staff members, the colleague whom Jones had punched sent a number
of violent text messages to him, including one threatening to “rip his
head off”.

For example, for commission payments, should holiday pay include
average commission earned over the previous 12 weeks (as required
by the regulations) or the previous 12 months? Having a longer
averaging period would even out potential peaks and troughs.
If British Gas’ appeal is successful, it will mean the UK’s regulations
are incompatible with the EU’s directive and new legislation will
be required to fix that. However, it is important to remember that
commission would only have to be taken into account from the date
that new legislation takes effect, whereas employers are currently
liable to claims for backdated holiday pay (although there is a two
year cap on pay arrears under the Deduction from Wages (Limitation)
Regulations 2014).
If the appeal is unsuccessful, the employment tribunal’s decision will
stand and commission will have to be included in calculations of
holiday pay. A further employment tribunal hearing will be required
to determine how much British Gas must pay Lock to compensate for
the missing commission payments, including whether the referencing
period should be the previous 12 weeks, the previous 12 months or
some other period.
Hopefully the EAT will take the opportunity to clarify a few points
in its judgment given the significance of the issues in this case but,
whatever the outcome, there are likely to be further appeals to the
Court of Appeal or the Supreme Court so it could be many months
or even years before we have all the answers.

Applying alternative sanctions to employees
may not make a dismissal unfair
In the case MBNA v Jones, the EAT had to decide whether treating
employees guilty of gross misconduct inconsistently could result
in a dismissal being unfair.

After the incident, the employer investigated the event and held
disciplinary hearings for both Jones and his colleague. Jones was
dismissed for gross misconduct but the colleague only received a final
written warning, on the grounds that the threatening text messages
he sent were a direct response to Jones punching him. Jones brought
a claim for unfair dismissal.

Tribunal
The employment tribunal found that Jones’ dismissal was unfair
because the employer’s treatment of the two employees had
been wholly inconsistent. Although the actions of both men were
considered to amount to gross misconduct, Jones was dismissed
while his colleague only received a final written warning.
The tribunal also thought it wrong that the employer accepted that
the colleague’s acts were defensible, because he had been provoked,
whereas Jones punching him was not defensible even though he was
provoked by the colleague kneeing him in the leg. This disparity of
treatment meant Jones’ dismissal was unfair. The employer appealed.

EAT
The Employment Appeal Tribunal (EAT) allowed the appeal. The central
question in deciding if a dismissal for gross misconduct was fair was
whether it was reasonable for the employer to dismiss the employee.
If it was, then the mere fact that the employer was unduly lenient to
another employee is irrelevant.
The EAT said that in order for differential treatment to make a
dismissal unfair, the circumstances have to be sufficiently similar so
as to be “truly parallel”. The EAT drew the distinction between Jones’
actions, who punched a colleague in the face during a work event,
and the colleague, who did not carry out the threat he had made.
So, the circumstances were not sufficiently similar to be considered
relevant to the unfair dismissal claim.
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TRIBUNAL CASES WITH INTERESTING
OUTCOMES FROM 2015 continued…
Comment
This case acts as a useful reminder that tribunals must focus on
the three-part gross misconduct dismissal test, and should not be
overly influenced by differences in the employer’s treatment of
other employees, even where this has some relevance.
It also makes clear that employers have a degree of flexibility in
dealing with misconduct issues arising from the same scenario and,
in the majority of cases, disparity of treatment will not be relevant
to determining whether a dismissal was unfair. This acts as a
reassurance to employers that they will rarely be bound by a decision
made about another employee, and are entitled to impose disciplinary
sanctions differently.

Employers have a legal duty to ensure that employees are provided
with a safe working environment. This means taking reasonable care
to prevent personal injury, including mental or physical harm that
may in some cases arise due to workplace stress. The Court of Appeal
set guidelines on employer’s obligations in the leading case in this
area, Sutherland v Hatton [2002]. Case law indicates that no one
occupation is to be regarded as intrinsically more dangerous than
another to an individual’s mental health. The courts will consider
whether a stress-related injury was reasonably foreseeable in
the employee’s case in question, and whether the employer took
appropriate remedial steps to address the issue, in line with its duty
of care, when it noticed the potential stress-related illness. Turning
a blind eye is not, therefore, an option.

Ignoring employees taking ‘working holidays’
is not an option

Employers are increasingly adopting strategies to manage this risk.
Culture changes, especially within larger organisations, are not
something that happen overnight but there are some steps that
can be taken to reduce the risks and costs.

The number of employees absent from work due to stress and mental
health conditions is rising. The most recent government figures show
the number of days lost to stress, depression and anxiety increased
by 24 per cent in the UK between 2009 and 2013, and Employers
have noticed an increase in stress-related absence and mental health
problems in the past year. These were cited as the most common
causes of long-term absence, along with musculoskeletal injuries
and acute medical conditions, and workload was quoted as the
most common cause of stress.

In a report published earlier this year, the National Institute for
Health and Care Excellence (NICE) issued guidance on promoting
mental wellbeing at work, indicating that the development of policies
to support workplace culture was an important consideration.
The guidance reflects the six key principles contained in the HSE’s
management standards for work-related stress and encourages
senior leaders and human resources teams to:

In an age of connected technology 24/7, phone alerts, texts, emails,
status updates, posts and tweets, during and outside working hours,
employees increasingly feel unable to switch off. The concept of the
‘working holiday’ has entered the modern vernacular, due to the
availability of remote working coupled with job insecurity fears.
The financial costs of stress-related absence are stark. The Health and
Safety Executive (HSE) estimates that 9.9 million days were lost to
work-related stress, depression or anxiety in 2014/15. And the issue
runs deeper than the direct financial cost. Adding to the practical
difficulties caused by absenteeism, businesses find themselves
facing personal injury and constructive unfair dismissal claims from
employees who feel their stress and mental illness has been triggered
by workplace pressure, or the often quoted ‘bullying and harassment’
by management.

• assess and manage the demands placed on employees
• allow employees some control in how they carry out their work
• provide support
• promote positive relationships
• ensure employees understand their role in an organisation
• manage organisational change.
Employers can assist those already suffering from stress and anxiety
by providing access to counselling or other employee assistance
programmes. In the Hatton case, it was held that employers offering
such confidential help systems are unlikely to be in breach of their
duty of care.
Workplace stress and employees’ mental health is a rising concern for
employers and, while there is no ‘easy fix’ for the problem, it is clear
this issue is certainly on the radar as one which has to be addressed.

Thank you for taking the time to read our Newsletter which I hope you found informative
An e-newsletter will be sent on a quarterly basis to help keep you up to date with current legislation
changes, as well as giving you some helpful hints and tips to help your business run smoothly.
In the meantime please contact us if we can be of service to you or your company.
Have an enjoyable quarter and we look forward to issuing you with our next newsletter in the early part of April 2016.
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