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	WELCOME TO OUR
NEWSLETTER FOR JULY 2020
Our newsletter is issued to you quarterly to ensure that you can be kept up
to date with employment issues. We will offer helpful hints on how to handle
situations within the workplace, but never be afraid to give us a call for both
guidance and support. All newsletters are on our website ensuring easy access
to current information just click on the newsletter you wish to view.
This Quarter the focus is on the changes in law which may affect your business.
• Returning to work after COVID-19 – some kind of normal
• Returning to work – sickness and absence issues
• Some FAQs re COVID-19
Our October newsletter will hopefully bring you more positive news as the UK economy will
hopefully have re-started and may well be slowly bouncing back. Please stay safe.
We think you’ll find the articles very interesting. Please call us on 01442 870742 to discuss any
of these articles and see how we can help you and your business more effectively in the field of
Human Resources. Alternatively have a look at our website www.workmattershr.co.uk and email
us from there or on carolinebrode@gmail.com .
As part of the GDPR we are mindful of the fact that you can choose to receive our e-newsletter.
If you are happy to continuing to do so no further action is required or if you no longer wish
to receive our e-newsletter please reply to this email with ‘unsubscribe’ in the title and we will
remove you from our list or go to our website.
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CHANGES
IN THE LAW
RETURNING TO WORK AFTER COVID-19 – SOME KIND OF NORMAL
The lockdown imposed in response to the
coronavirus outbreak is now in the process of
being lifted – albeit gradually. As part of this
the Government are encouraging employees to
come back to work. Some businesses that were
legally required to close are now reopening
and more will follow in the coming weeks.
The Coronavirus Job Retention Scheme (CJRS)
that has supported more than 8 million jobs
since March will change in July so that employees
who return to work part-time will still qualify
for support. From August employers will have
to start contributing to the cost of furloughed
employees with the scheme being ended
altogether at the end of October.
So we are now looking at the things that
employers need to think about from an
employment law perspective when starting on
the journey to normal working. Much of this is
common sense, but there are potential legal
difficulties that employers can avoid by listening
carefully to the concerns of employees and
adopting a flexible approach.

Working from home
Despite a limited easing of the lockdown,
Government advice continues to remain that
employees should work at home where that is
possible. Encouraging employees to continue
to work from home not only protects those

employees from the risk of infection, it also
helps employers provide a safe workplace for
those employees who have to come into work by
reducing the number of people who will be on
site at any one time.
Many employers will now be used to dealing
with requests from employees to work at home.
Generally, the employer is free to refuse such
requests if there are genuine business reasons
for doing so. In the current crisis however, the
question is whether home working is possible..
The employer might prefer it if employees came
in to work and have good reasons for that view.
But if the work can be done at home, then it
should be. An employee is obliged to obey
reasonable instructions but if most of their work
is done in front of a normal computer screen
then it is difficult to see how an instruction to
come into the office could be a reasonable one.
This works both ways. An employee might prefer
to come in to work rather than stay at home.
The contract of employment may not allow
home-working and will most likely provide for a
specific place of work. Given the current situation
however – and where the nature of the work
allows it – an instruction to work from home is
likely to be a reasonable one.
Given the additional workplace precautions that
are likely to be needed for the foreseeable future
and the limit they will place on the number of
people who can attend work, it may be a good
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idea to regularise home working arrangements
that were initially improvised in response to the
immediate crisis. As working from home becomes
a more long-term prospect employers will need
to consider the health and safety implications.
Since home working is not usually a high-risk
activity the steps taken need not be onerous,
but some sort of work-station assessment will
be necessary as well as consideration of fire
safety. Employers will also want to consider the
best way to manage performance and measure
productivity as home working becomes a more
established feature of the business. This may
involve clearly communicating the employer’s
expectations around working hours. Home
working provides an opportunity for a more
flexible approach and this can benefit both
sides – especially if the employee has child-care
issues. However, the employer may want to insist
on certain core hours always being worked or
specify when the employee must be available to
participate in meetings or be contacted by
a manager.
Employees working from home are of course
undertaking additional expenses as a result.
They are using more electricity at home and
using their own broadband capacity. There is no
specific obligation on the employer to make any
contribution towards these additional costs but
under the current tax rules a payment of £6 per
week can be paid to cover the additional expense
of working from home.
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Returning furloughed
staff part-time
The next stage of the Coronavirus Job Retention
Scheme (JRS) will begin on 1st July. Employers
will be able to bring employees back to work
on a part-time basis, with the Government
continuing to subsidise their pay so that they
continue to receive up to 80 per cent of their
normal pay to a maximum of £2,500.
This option will only apply to employees who
have already been furloughed under the
original scheme.
Full details of the new arrangements are yet to
be set out by Government. It is clear however
that the employer will need to pay in full for
the proportion of a normal working week that
an employee will be asked to perform. The CJRS
grant will only be made in respect of that part of
the week that the employee will not be working.
The employer will need to provide details of the
employee’s normal working week so that the
appropriate amount of CJRS money can
be calculated.
Employees who have been placed on furlough
will have agreed that they will not perform
any work for their employer. If the furloughed
employee is being paid in full – that is – the
employer is topping up the grant under the
furlough scheme so that the employee suffers
no loss in pay, then bringing the employee back
on a part-time basis is straightforward.
But in many cases the parties will have agreed
a lower rate of pay for the period of furlough
in line with the funding available under the job
retention scheme. so that the employee is only
receiving 80% of their usual salary – capped
at £2,500 a month – in line with the funding
available under the scheme.
If the employer wants the employee to return
to work on a part-time basis and continue to be
paid less than his or her normal salary, then that
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will require a new contractual agreement. The
employee should be asked to work on a parttime basis in return for a salary made up of the
employer’s payment for work done together with
the amount that will be funded by the CJRS. It
will be important to stress that the arrangement
is temporary and that normal working will
resume either when the job retention scheme
ends, or when the employer is ready to bring the
employee back full-time.
If an employee is paid by the hour with no
guaranteed minimum week, then there is no
need for a separate agreement. The employer
will be able to ask them to return to work a
limited number of hours, in accordance with
their contract. The employee will then gain the
added benefit of an additional payment from the
job retention scheme based on their pay in the
previous tax year.

Making the workplace
COVID-secure
The employer has a duty to take all reasonable
steps to provide employees with a safe place to
work and a safe way of working. The coronavirus
crisis is unique in that it has an impact on the
safety of every workplace in the country and
all employers will need to develop a specific
response to it. In the first instance that means
carrying out a risk assessment designed to
identify the risks of transmission of COVID-19
and identify the steps that can be taken to
reduce that risk. Employees must be fully
informed of the results of this risk assessment
and the employer must consult either the
appropriate health and safety representatives –
or the employees directly – over any new safety
measures that are to be introduced.
Central to these will be handwashing and
hygiene procedures. Enhanced cleaning regimes
will be needed for busy areas with particular

attention payed to surfaces that are touched
regularly. Employees should be given clear
instructions about frequent handwashing
and provided with hand sanitiser around the
workplace, as well anti bacterial wipes and sprays
– not just in the toilets.
The maintenance of social distancing is the next
key requirement. Wherever possible employers
should ensure that employees remain at least 2m
apart and avoid the use of shared workstations.
Employers should introduce appropriate
signage, including floor-tape to mark out 2m
distances, to help employees judge the correct
distance. Where appropriate, employers could
also introduce a one-way system for employees
walking around the workplace.
Where keeping people 2m apart at all times is
not reasonably practicable then the employer
must do everything it can to manage the risk
of transmission. This may mean using barriers
or screens to separate people, staggering
arrival and departure times, having employees
work back-to-back rather than face-to face and
reducing the number of people each employee
has to interact with. Additionally the use of face
masks or shields could also be considered
One area that the employer cannot control is
the employee’s journey to work. Employees are
being advised to avoid public transport wherever
possible. Where public transport is available, it is
likely to be at a considerably reduced capacity.
Employers should consider what measures
they can take to assist employees in making
their journey as safe as possible. This might
mean providing enhanced parking facilities or
even making use of the government’s cycle to
work scheme to help employees buy bicycles!
Where employees have no alternative to public
transport then employers should consider
flexible start and finish times to allow employees
to avoid congested periods.

RETURNING TO WORK – SICKNESS AND ABSENCE ISSUES
The Government is in the process of rolling out
the new scheme, test and trace, designed to
identify those who have been in contact with
an infected person and having them self-isolate
for 14 days. This means that healthy employees
may be instructed to stay away from work for
two weeks.
Absence as a result of this instruction will
count as a period of incapacity for work for the
purposes of Statutory Sick Pay (SSP). However
there is nothing to stop them from continuing
to work if that can be done from home. If the
employee really does need to come to the

workplace to work then the employer will simply
have to treat the two weeks of isolation as a
period of sickness absence. As well as SSP of
£95.85 the employee will also be entitled to any
contractual sick pay that is payable.
An employer’s absence procedures are generally
designed to encourage employees to attend
work and penalise those who do not – or at least
encourage them to improve their attendance. An
employee who has been instructed to isolate as
part of the test and trace regime however is not
in a position to make a choice about whether he
or she is able to attend work. Indeed it is very
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important that they do not come to work. A
reasonable employer will therefore want to make
allowances for any period of forced isolation
when making an assessment of the employee’s
overall attendance. Absence on these grounds
should not be relied upon to trigger warnings
or other measures such as exclusion from bonus
schemes that may otherwise be provided for in
the absence management procedure. Dismissing
an employee who has been instructed to selfisolate under this system would almost certainly
be held to be unfair.
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Indeed it is possible that any action taken against
an employee in these circumstances would
trigger the health and safety rights discussed
above. An employee who takes steps to protect
others from danger is protected in the same way
as an employee seeking to protect themselves.
It is certainly arguable that an employee who
stays away from work because they have been
instructed to self-isolate under the Government’s
test and trace scheme or because they believe
that they may be infected with coronavirus could
argue that their absence falls into this category.

Employees who refuse
to return to work
One concern that many employers have is how
to deal with employees who refuse to return to
work when requested. Can this be treated as
misconduct?
The first thing to be sure of is that everything
possible has been done to make the workplace
safe and that this has been communicated to
employees. Employees should be encouraged to
raise any remaining concerns that they have so
that these can be addressed individually. If the
employer has not carried out a risk assessment
(COVID-19 risk assessment) and taken the steps
described above to make the workplace safe then
asking employees to return to work is unlikely to
be a reasonable instruction. Withholding pay in
these circumstances may be a breach of contract
and any dismissal is likely to be unfair.
If a furloughed employee is unwilling to
return and has a legitimate concern, such as
an underlying risk factor, then the employer
should try to find a solution. Could the work be
re-arranged so that additional social distancing
measures should apply to that employee? Is it
really impossible for the employee’s work to
be done at home. The employer could even
consider simply continuing the furlough period
in the hope that the level of infection will fall
sufficiently to allay the employee’s fears. Another
alternative is to accept that the employee is
incapable of work in the current conditions and
place them on sick leave.
If the employer does not believe that the
employee has genuine concerns about their
safety then there may be no alternative but
to treat their refusal to return to work as
misconduct. This will mean not paying them for
their period of absence and may result in them
being dismissed. The key risk here is that the
employee claims the protection of the health and
safety rights set out in the Employment Rights
Act 1996.
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Health and safety claims

Equality issues

Employees have a right to protect themselves in
circumstances of danger that they reasonably
consider to be serious and imminent. Dismissing
an employee in these circumstances will be
automatically unfair. There is no qualifying
period and no cap on the amount of
compensation that can be awarded. Employees
who are subjected to a detriment on these
grounds – such as disciplinary action – may also
bring a claim.

The risks of COVID-19 do not fall equally.
Different age groups and those with various
underlying conditions are more at risk from
the disease. There is also some evidence that
different ethnic groups may also be impacted
differently. A requirement to return to work
– especially when full social distancing in not
practicable – therefore has the potential to
amount to indirect discrimination, disability
discrimination or to trigger the duty to make
reasonable adjustments. The best way for an
employer to protect itself from such claims
is to be scrupulous in following government
guidance on creating a COVID-secure workplace
but also to listen to any individual concerns that
employees have and take additional measures
when necessary.

Could an employee who refuses to return to
work because of the risk of coronavirus claim the
protection of these provisions? Whilst every case
will depend on the individual circumstances,
there are substantial obstacles than an employee
would have to overcome. In the first place there
must be actual danger. Coronavirus is of course
a serious danger to public health, but does that
really mean that each individual workplace is
in ‘circumstances of danger’ even if there is no
evidence that any of the employees are likely
to be infected? Even if the Tribunal does accept
that coming to work would have involved some
danger, that is not enough to trigger these
health and safety rights. The employee must also
reasonably believe that any danger was ‘serious
and imminent’. Importantly it is the employee’s
belief that matters – provided it is reasonable –
rather than any assessment of the danger carried
out by the employer. A Tribunal might hold that
an employee’s belief that the danger was serious
and imminent was a reasonable one even if it
concluded that it was misplaced.
Clearly a crucial question here is ‘Have you
as the employer taken all reasonable steps
to prevent the transmission of coronavirus in
the workplace?’. If not, then that would give
the Tribunal strong reasons for upholding the
employee’s right to refuse to come back to work.
But if it is clear that the employer has done all
that could be expected – and the employee has
no additional vulnerability that would exacerbate
any risk to their health – then it is unlikely that
that the Tribunal would find that there were
circumstances of danger that the employee
reasonably believed to be serious and imminent.
These provisions were developed to deal with
emergency situations that arise in the workplace.
They do not give every employee a right to refuse
to come to work because they are worried about
a background risk of infection that would exist
whenever they left home.
This is likely to be a hotly contested area in the
aftermath of the coronavirus crisis and so a
cautious approach is advisable. Employers should
listen carefully to any concerns that employees
raise about the prospect of returning to work
and only take disciplinary action when they are
satisfied that there are no proper grounds for
those concerns.
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Please note – There is a particular issue with
the protected characteristic of pregnancy and
maternity. The employer’s risk assessment must
take into account the additional risks that
coronavirus presents to pregnant employees.
While pregnant women are classified as a
vulnerable group in relation to coronavirus,
pregnancy has never in itself been a ground
for shielding or self-isolating. In most cases
there should be nothing preventing a pregnant
employee from working provided government
guidance is being followed in relation to making
the workplace COVID-secure. In those rare cases
where there is a risk to either to the employee or
her unborn child that means that the employee
cannot work, then that triggers an obligation
either to find suitable alternative work or to
suspend the employee on full pay. Pregnant
employees should not be placed on sick leave if
the workplace cannot be made sufficiently safe
for them.
One of the practical difficulties that employees
may face in being asked to return to work is that
their children are still not being provided with
a place in school. While there is no right to paid
leave to look after a child, employers should
try to work with employees in this situation in
order to try to find a solution. This may involve a
working from home arrangement or a change in
duties or place of work that allows the employee
to accommodate their childcare needs. While
parental status is not in itself a protected
characteristic, employers should be alert to the
fact that women are more likely to placed in
difficulties as a result of children not being able
to attend school. A rigid and unsympathetic
approach to the issue therefore creates a risk of
indirect discrimination.

NEWSMATTERS

July 2020

FAQS
What changes have been made
to the extended coronavirus
job retention scheme?
The key changes to the extended coronavirus job
retention (or flexible furlough) scheme are:
•	From 1 July the employer and employee
can operate new arrangements where
employees are partly furloughed and partly
return to work.
•	In June and July, the Government will
continue to pay furlough grants for the
hours not worked by furloughed employees
(ie 80% of wages, capped at £2,500).
•	From July onwards employers will be required
to pay normal salary for any hours worked
by employees.
•	From August employers will have to
pay employers’ NI and relevant pension
contributions on furlough pay or salary
regardless of whether the employee is fully
or partly furloughed.
•	In September and October employers will be
required to contribute at least 10% and 20%
respectively towards employees’ furlough pay
so that the cap on the part of the grant paid
reduces before the scheme ends in October.
Although employer contributions will increase
from August onwards employees’ income should
not fall below the 80% figure subject to the
cap. The Government will therefore continue
to contribute towards any non-working time of
furloughed staff until the end of October.

The extended furlough agreements must be
confirmed in writing and employers must report
the hours employees have worked compared to
the hours the employee would usually work. The
grant claim will be based on the percentage of
hours not worked and between July and October
the grant cap will be proportional to the hours
not worked.

What are the main dates
for the extended furlough
scheme changes?
The main dates for the changes to the extended
coronavirus job retention or flexible furlough
scheme are:
June
•	10 June: Any employees being furloughed
for the first time should have been placed
on furlough by this date for a minimum
period of three weeks.
•	30 June: The furlough scheme closes to
new applicants.

not worked, employers must pay employer
NICs and pension contributions even if the
employee is fully furloughed. The ability to
reclaim these items ends. Employers must
pay employees for hours worked, plus NI and
pension payments in the usual way.
September
•	1 September: The amount of Government
grant that can be claimed reduces to 70%
of wages, subject to a cap of £2,187.50, for
the hours that the employee does not work.
The employer must pay 10% to make up
the shortfall and ensure the employee still
receives the 80% up to a cap of £2,500 plus
employers’ NI and pension contributions.
October
•	1 October: The amount of Government grant
that can be claimed reduces to 60% of wages,
subject to a cap of £1,875 for the hours the
employee does not work. The employer must
now pay 20% to make up the shortfall and
ensure the employee still receives the 80%
up to a cap of £2,500 plus employers’ NI and
pension contributions.

July
•	1 July: The new flexible furlough scheme
starts for employers who have furloughed
these employees previously. Furloughed
employees can be partly furloughed
and partly working from home or in the
workplace and the grant can be claimed for
the hours not worked.

For further advise and to discuss a review of
any policies in relation to your organisation
please contact us at Work Matters (HR) on
carolinebrode@gmail.com

•	13 July: Applications for grant under the first
self-employed income support scheme close.

Other points

•	31 July: Final date for employers to make
claims for the period to 30 June 2020.

From July onwards claim periods must be limited
to a calendar month to fit in with the changing
level of grant; overlapping months will only be
permitted before July. The period claimed needs
to be for at least three weeks before July and at
least one week afterwards, although monthly or
fortnightly pay periods can be used.

August
•	1 August: From this date the level of the grant
employers can claim from the Government
will progressively reduce. Although 80%
of furloughed employees’ wages can still
be claimed up to a cap of £2,500 for hours

Thank you for taking the time to read our Newsletter which I hope you found informative An
e-newsletter will be sent on a quarterly basis to help keep you up to date with current legislation
changes, as well as giving you some helpful hints and tips to help your business run smoothly.
In the meantime please contact us if we can be of service to you or your company.
Have an enjoyable quarter and we look forward to issuing you with our next newsletter in the
early part of October 2020.
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