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WELCOME
	
TO THE SECOND
NEWSLETTER FOR 2021
Our newsletter is issued to you quarterly to ensure that you can be kept up to
date with employment issues. We offer helpful hints on how to handle situations
within the workplace, but never be afraid to give us a call for both guidance and
support. All newsletters are on the website www.workmattershr.co.uk ensuring
easy access to current information just click on the newsletter you wish to view.
This Quarter the focus is on changes to statutory payments, redundancy payments and the
National Minimum Wage and the Living Wage.
Top 10 COVID-related claims an employer could face in 2021.
The link between mental health and COVID-19 (information supplied by Ocean Recovery).
We think you’ll find the articles interesting. Please call us on 01442 870742 to discuss any of these
articles and see how we can help you and your business more effectively in the field of Human
Resources. Alternatively have a look at our website www.workmattershr.co.uk and email us from
there or on carolinebrode@gmail.com.
If you would prefer not to receive any future newsletters from Work Matters (HR) Ltd, please reply
to this email with ‘unsubscribe’ in the title and we will remove you from our list – thank you.
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CHANGES IN THE LAW
Statutory Payment for
Maternity, Adoption and
Paternity and Sick pay
•	Statutory sick pay (SSP). The rate of pay
will be £96.55 p.w.
•	Statutory maternity pay. 90% of the
woman’s average weekly earnings (AWE)
for the first six weeks of the maternity pay
period followed by the lower of 90% of
average weekly earnings or £151.97 p.w.
for the remainder.
•	Statutory adoption pay. Where the child
is placed for adoption 90% of AWE for the
first six weeks of the adoption pay period,
followed by the lower of 90% of AWE or
£151.97p.w.
•	Ordinary statutory paternity pay. The lower
of 90% of AWE or £151.97 p.w
To be entitled to these statutory payments, the
employee’s average earnings must be equal to
or more than the lower earnings limit.

National Minimum Wage Rates
This will increase from £8.21 to £8.72. In
practical terms, this will mean a pay rise of
6.2% for a person over 25.
The other rates will increase as follows:
•	Workers aged 21-24: from £7.70
to £8.20 an hour
•	Workers aged 18-20: from £6.15
to £6.45 an hour
•	Workers aged 16-17: from £4.35
to £4.55 an hour
•	Apprentice rate: from £3.90
to £4.15 per hour
The Government also said it will press ahead
with recommendations by the Low Pay
Commission to allow workers over 21 to
receive the national living wage by 2024
when it is set to reach £10.50 an hour.

The lower earnings limit is increasing to £120.
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Redundancy Pay and
Tribunal Awards
The maximum amount of statutory
redundancy pay and the limit on the amount
employment tribunals can award for unfair
dismissal increase from April 2021.
Employers that dismiss employees for
redundancy must pay those with two years’
service or more an amount based on the
employee’s weekly pay, length of service
and age.
The weekly pay is subject to a maximum
amount. From April 2021, this is £544.
The maximum compensatory award for
unfair dismissal is also increasing to £89,493.
The rise in the unfair dismissal award applies
to terminations after 6th April 2021.
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TOP 10 COVID-RELATED CLAIMS
AN EMPLOYER COULD FACE IN 2021
The Government’s furlough scheme, large-scale redundancies, safe
working concerns and the rise of flexible working will have a big
impact on employment tribunals for years to come.

2. Selection for Furlough: Decision-Making
To Be Reviewed?

We highlight 10 employment tribunal claims related to the
coronavirus pandemic that employers could face in 2021 and beyond.

The Coronavirus Job Retention Scheme guidance has been light on
detail about how employers should go about choosing who to furlough.

1. Breach of Contract When Cutting
Furloughed Employees’ Pay
The Coronavirus Job Retention Scheme has allowed employers to claim
for a percentage of furloughed employees’ wages (although employers
can choose to top this up so they continue to get their normal wages).
However, the lack of clarity within the government’s guidance on
agreement to furlough means that there is trouble on the
horizon for employers that have unilaterally imposed a pay cut
on furloughed employees.
However, the guidance also states that employers must “make sure that
the agreement is consistent with employment, equality and discrimination
laws”. Strictly speaking, employers that are reducing an employee’s pay
to furlough them should have obtained the employee’s explicit written
agreement, as this constitutes a variation to their terms and conditions
of employment.
A similar issue could arise with employees who were not placed on full or
flexible furlough, but their employer simply told them that they were being
laid off or placed on short-time working. Some contracts of employment
will give the employer an express right to do this, otherwise the employee’s
express consent is needed to implement lay-offs or short-time working.

There will be employees who are aggrieved at being placed on furlough,
particularly where this is accompanied by a pay cut. Equally, there will be
a significant group of employees who would actually prefer to have been
furloughed, but their employer has turned down their request. This latter
group could include:
•	parents or carers who are struggling to balance working from home
and caring responsibilities;
•	employees on sick leave, particularly if they could receive more pay
by being placed on furlough; and
•	employees at higher risk should they catch coronavirus, including
“clinically extremely vulnerable” employees and pregnant employees.
Normal employment law principles should have been applied to any
furlough selection process, so employers may face discrimination claims
and arguments that their furlough decision-making has breached the
implied term of mutual trust and confidence.
While employment tribunals are likely to be sympathetic to employers that
have had to make quick decisions, furloughing decisions still need to be as
fair and objective as possible.
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TOP 10 COVID-RELATED CLAIMS AN EMPLOYER
COULD FACE IN 2021 continued…
3. Redundancy: Selection Process and
Informing and Consulting
Unfair dismissal and discrimination claims in relation to redundancy
are already common in employment tribunals. With many employers
having to make large-scale redundancies often with little warning as a
result of coronavirus, will tribunals be inundated with these claims in the
next few years?
Both individual and collective redundancy issues should feature.
Employers need to bear in mind that:
•	a failure to warn and consult individually with an employee about their
proposed redundancy could result in an unfair dismissal claim; and
•	collective consultation obligations are triggered when they are
proposing to make redundant 20 or more employees at a single
establishment over a period of 90 days or less, and that failure to
comply can result in a protective award of up to 90 days’ pay for each
affected employee.
Collective consultation must begin “in good time” and in any event at least
30 days before the first dismissal takes effect (a period that is increased to
45 days where the employer is proposing 100 or more dismissals).
An area of uncertainty ripe for testing is the likelihood of the “special
circumstances” defence applying if an employer fails to comply fully with
their collective consultation obligations. In other words, do the unique
circumstances of 2020, which have resulted in a sudden and drastic drop
off in demand or legal requirement to close premises for many employers,
excuse employers that have rushed their redundancy consultations?

4. Health and Safety Duties Towards
Pregnant Workers
While employers have a duty to look after the health and safety of every
worker, they have additional obligations in relation to pregnant workers.
Employers that fail to fulfil these obligations could face pregnancy and
maternity discrimination claims.
When maintaining safe working practices during the coronavirus
pandemic, employers should ensure that:
•	the risks to pregnant workers are assessed individually; and
•	pregnant workers are consulted about potential adaptations to
their role.
Outcomes of the risk assessment and discussions with a pregnant
worker could include:
•	additional safe working adaptations that would allow the
employee to work safely while pregnant;
•	the transfer of the employee to an alternative role during their
pregnancy, if such a role is available (which might include a role
that allows the employee to work from home rather than attend
the workplace); and

For employers making use of the Coronavirus Job Retention Scheme,
furloughing the employee on full pay may also be a viable option.

5. Health and Safety: Refusal To Attend
Dangerous Workplace
During the coronavirus pandemic, a common scenario has been employers
asking an employee to attend work, but the employee believing that it is
not safe for them to do so. This could be because the employee does not
believe the employer has put in place safe working practices (for example
social distancing and enhanced cleaning).
Employees are required to obey their employer’s reasonable instructions.
However, employees are protected against detriment or dismissal where,
in “circumstances of danger” that they reasonably believe to be “serious
and imminent”, they:
•	leave their workplace (or any part of it);
•	refuse to return to their workplace (or any part of it); and
•	take appropriate steps to protect themselves or others from the danger.
However, there must be actual “circumstances of danger” - there is
undoubtedly a danger during the COVID-19 pandemic of contracting the
potentially deadly virus. The employee must also “reasonably believe” that
the danger is “serious and imminent”.
Coronavirus-related employment tribunal claims for detriment or dismissal
following a refusal to attend work are likely to revolve around whether or
not the claimant’s belief in “imminent and serious” danger was reasonable,
depending on the safe working practices the employer put in place.

6. Whistleblowing: Raising Concerns About
Employer’s Conduct
The raising of concerns about how an employer is handling workplace
issues during the coronavirus pandemic would count as a disclosure.
To be protected under whistleblowing legislation, the worker must be
making the disclosure in the reasonable belief that they are doing so in
the public interest.
This means that a worker who is dismissed (for example put to the top of
the list for redundancy), or subjected to a detriment (for example bullied),
for raising genuine concerns about their employer’s safe working practices
could bring a whistleblowing claim.
Another scenario that could lead to a whistleblowing claim is an employer
retaliating against an employee who has raised genuine concerns about
its use of the Coronavirus Job Retention Scheme. HM Revenue & Customs
has a hotline for reporting misuse of the scheme, which could include
employers requiring employees to continue working during furlough
(contrary to the scheme’s rules).
We could see the term “furlough fraud” being used frequently in
whistleblowing proceedings in the next few years.

•	as a last resort, the employee’s suspension from work on full pay
on health and safety grounds.
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TOP 10 COVID-RELATED CLAIMS AN EMPLOYER
COULD FACE IN 2021 continued…
7. Flexible Working Requests: When Are
Employers’ Decisions Discriminatory?

9. Disability Discrimination: Reasonable
Adjustments for Disabled Workers

While the law on the right to request flexible working has not changed,
employers are likely to be seeing a shift in employees’ expectations around
flexible working. Employers that turn down flexible working requests, or
agree to them only in part, could find themselves having to justify their
decisions later in an employment tribunal.

The number of disability discrimination claims reaching an employment
tribunal could substantially increase in 2021. For years to come,
employment tribunals will be assessing:

Some employees who have been working flexibly for a sustained period
during the pandemic may wish to make this arrangement permanent.
The employee may be able to show that they have continued to perform
to the required level, or even exceeded expectations, with these changes
in place.
This shift in emphasis means that employers that have previously been
reluctant to agree to significant changes to working arrangements,
such as allowing homeworking some or all of the time, may need to
rethink their approach.
Now more than ever, employers need a strong reason for refusing flexible
working requests, or could find themselves on the losing end of indirect
disability, sex or age discrimination cases.

•	how employers considered their disabled employees’ requests for
flexible working, particularly when it was reasonable to allow the
employee to work from home and what equipment was provided
to help with this;
•	where a disabled employee’s job does not allow for homeworking,
what additional safe working adaptations employers put in place to
allow the employee to work safely despite their health condition;
•	if an alternative role was available, when it would have been reasonable
to transfer the employee to that role; and
•	if the employer made use of the Coronavirus Job Retention Scheme,
whether or not furloughing a disabled employee would have been
an option.
A number of disability discrimination claims seem destined to focus
on mental health. For example, did the employer do enough to help
employees experiencing mental ill health during the pandemic?
Cases could revolve around what support was given in stressful working
environments (such as the NHS) and to employees who may have been
left isolated and facing an uncertain future (for example those on
long-term furlough).

10. When Will Long COVID Count as a Disability?
Managing employees with “long COVID” is likely to be an important issue
for employers in the next few years.

8. Handling Discipline, Capability and
Grievance Procedures
How employers have been handling disciplinary and grievance
procedures is sure to be examined by employment tribunals in the
next couple of years. Claims are likely to involve:
•	disciplinary action where employees refuse, or fail, to comply
with the employer’s COVID-19 rules put in place to reduce the
risk of transmission;
•	the handling of any non-COVID-related disciplinary action that
is continuing, or commencing during the pandemic; or
•	the handling of other processes, such as grievance and
capability procedures.
Claimants may focus on delays caused by the pandemic tainting a
process’s overall fairness, and remote meetings and hearings being
conducted unfairly. The Acas code of practice on disciplinary and grievance
procedures will have to have to be interpreted in new and unusual ways.

While there is no agreed medical definition yet and patients’ experiences
can be wildly different, symptoms can include feeling fatigued all the time,
persistent pain, headaches, ongoing breathing difficulties and long-term
loss of smell and taste.
For employment tribunals faced with a long COVID sufferer’s disability
discrimination claim, the first question will be whether or not the
claimant was disabled at the time of the employer’s alleged mistreatment
or inaction.
Under the Equality Act 2010, a person is disabled if they have “a physical
or mental impairment that has a substantial and long-term adverse effect
on their ability to carry out normal day-to-day activities”.
An impairment is “long term” if it has lasted 12 months, or is likely to last
12 months or for the rest of that person’s life. The Equality Act also covers
conditions that fluctuate and are “likely to recur”.
In 2021, employment tribunals could face difficult questions about if,
and when, an individual’s long COVID symptoms meet the definition of
a disability under the Equality Act.
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THE LINK BETWEEN
MENTAL HEALTH & COVID-19
The COVID-19 pandemic has affected every facet of
people’s lives. Work schedules have changed, we are
now unable to socialise or spend time with loved
ones and there is a constant uncertainty of when,
or if, life will return to ‘normal’. And whilst we are
limited with the places we can go, and the people
we can see, we have the added stress of constantly
being aware of the virus. This change in routine has
greatly impacted mental health.

The below infographic explores how many people are
affected by mental health issues during the pandemic,
which age and gender demographic is the most at risk
and the additional strain it has added to hospitals.
The infographic also explores the many factors that
contribute to a mental health issue and the signs and
symptoms. So, you can assess if you’re struggling more
than you may have thought or what to look out for
with a loved one.
Finally, there are some useful tips on how to protect
your mental health or alleviate negative feelings during
a mental health episode.
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THE LINK BETWEEN MENTAL HEALTH & COVID-19
COVID-19 Pandemic Statistics
As you can see from the above infographic there has been an extreme
increase in mental health conditions. This may partly be linked to
factors outside of COVID-19 as there was a rise of 18.9% rise in mental
health conditions before COVID-19. But this figure rises to 27.3% after
the COVID-19 pandemic began. Showing the pandemic and subsequent
lockdowns have had a large impact on our population.

continued…

12% have reported an increase in alcohol consumption or substance
abuse, but this number is expected to rise if the pandemic continues
longer. And 12% of people have reported that their chronic conditions
have worsened.

COVID-19 has been a major negative impact on the mental health
of entire households also, 64% of households with a health care key
worker and 56% of the total population.
Obviously, there has been a rise in hospital admissions for all conditions
but there has been a 43% rise in hospital admissions because of mental
health issues and conditions. The main age demographic affected is 1624 years old, this may be linked to the enormous change to how schools
are being run during the COVID-19 pandemic. Which in turn has had a
knock-on effect on GCSE and A-level exams which leads to uncertainty
for college and university admissions, causing large scale uncertainty
for the future of an entire generation.

Who Is the Most Affected by the
COVID-19 Pandemic?
It has also been found that women have been the most affected
gender, although the reason why has not been investigated. But
there are many factors that contribute to mental health issues and
conditions. Family history has a very large impacted on a person’s
mental health for example, along with previous life experiences and
certain biological factors.
Other factors also affecting the population mental health during the
COVID-19 pandemic. Including but not limited to:
•	People living alone or people unable to see their partners
•	People with pre-existing health conditions; this is not limited to
previous mental health conditions
•	Low-income households or household with high levels of
unemployment before the lockdown.
•	Households with members that have been furloughed, lost their
jobs, been made redundant or general worries surrounding
employment.
•	Households with young children, under five and navigating
homeschooling.

The Long-Term Impacts of the
COVID-19 Pandemic
Mental health conditions beginning, or worsening is understandable
during the COVID-19 pandemic but what long term impacts will
lockdown have on people’s mental health. As lockdown and the
pandemic has been happening for nearly a year these long-term
issues are beginning to appear. 36% of people have reported difficulty
sleeping, 32% have reported difficulty eating or a changing relationship
with food, which could definitely see an increase in food addictions.

Mental Health Facts
We can all agree the COVID-19 pandemic has had a massive effect on
people’s mental health but is in important to know some basic facts
about mental health conditions before you start self-diagnosing or
diagnosing your loved ones.
For example, half of all mental health disorders show first signs before
a person turns 14 years old. And 75% of mental health disorders begin
before the age of 24. But only 44% of adults with diagnosable mental
health conditions and less than 20% of children and teenagers receive
much-needed treatment or support. It is important to understand
that even though many people go without treatment this very rarely
leads to violence towards themselves or others. But is it important
to understand that 10% of the global disease burden is attributed to
mental health disorders and related conditions.

Signs and Symptoms of
Mental Health Conditions
Now, obviously, mental health conditions are present in our lives more
than ever, but how do you recognise a mental health issue?
There are a number of signs and symptoms to be aware of when
trying to recognise if you or someone you love is struggling with a
mental health issue. There may be changes in appetite, this could be
undereating or overeating. There could be changes to sleep patterns
or routine. You or a loved one may be having extreme or sudden mood
changes or there could incredibly sensitive and appearing apathetic.
You may feel disconnected or you may become aware someone is
withdrawing from you.
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THE LINK BETWEEN MENTAL HEALTH & COVID-19

continued…

Tips for Managing Mental Health Conditions During the COVID-19 Pandemic
Now we have a base knowledge and understanding of mental health conditions and a number of signs and symptoms to be aware of,
how can we protect our mental health, especially during the COVID-19 pandemic.
Our recommendations are:
•	Know what to do if you are sick
•	Know where and how to get treatment
•	Take care of your emotional health
•	Take breaks from watching, reading or
listening to news
related to the COVID-19 pandemic
•	Take care of your body

•	Make time for yourself to unwind

•	Take deep breathes, stretch or
try meditation
•	Exercise regularly

•	Maintain a connection to family
and friends

•	Get plenty of sleep and maintain a
healthy sleep routine

•	Maintain or connect with your
local community

•	Avoid excessive alcohol or drug use.
Or consider contacting our rehabilitation
centre if you require professional help
reducing your alcohol or drug use.

“Often It’s the Deepest Pain Which Empowers You To Grow Into Your Highest Self”
– Karen Salmansohn

Thank you for taking the
time to read our Newsletter
which I hope you found informative.
An e-newsletter will be sent on a
quarterly basis to help keep you up to
date with current legislation changes, as
well as giving you some helpful hints and
tips to help your business run smoothly.
In the meantime please contact us if we can be
of service to you or your company.
Have an enjoyable quarter and we look forward
to issuing you with our next newsletter in the
early part of July 2021.
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